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THE GROWTH OF NONJUDICIAL
DISPUTE RESOLUTION:
SPECULA TIOr...'S ON THE EFFECTS ON JUSTICE FOR THE POOR AND
ON THE RQLE OF LEGAL SERVICES

By Linda R. Singer"

Introduction
Nonjudicial methods of resolving disputes have come into their own. Endorsed by the
Chief Justice of the United States Supreme Court and by the Attorney General of the
United States, discussed at national bar-sponsored conferences and supported with
federal, local and private funds, nonjudicial forums have begun to proliferate throughout
the country.
Legislation
to foster the development of nonjudicial remedies, or,
occasionally, to require them as a r recondition of litigation,
has been introduced in
Congress and a few state legislatures.
In this context, this paper has two purposes: to provide a basic level of information
and analysis concerning the relevance of alternative methods of handling disputes to the
achievement of justice for the poor; and to stimulate debate concerning the benefits and
drawbacks of nonjudicial dispute resolution among members of the legal services
community.
Such a debate is extremely important: the fate of different forms of dispute
resolution could have a significant effect on the allocation of resources within legal
services as well as on the activities of individual lawyers.
The author approaches this discussion from the perspective of an active participant in
the development of nonjudicial remedies in community and institutional settings. At the
same time, she is a practicing
attorney who is involved in the enforcement
of
constitutional
and statutory rights on behalf of individual, often poor, clients.
The
questions raised and tentative conclusions offered are based on that experience, as well as
on the observations of the few legal scho,lars who have. written about the subject.
Empiric:al data ~re scarce .and incomplete; one early and obvious conclusion is that much
more study is needed.

II.

Emerging Models For Processing Disputes

Several approaches
evO1vTng-ln~un-m"d

to resolving
disputes short
St;ates and other countries.2

of litigation
are in the process of
These approaches,
virtually
all of

them less than ten years old, vary in the types of disputes handled (whether they are
traditionally
dubbed !'civil" or !'criminal"; whether they involve property or interpersonal
relationships), the identity of the parties (whether they are individuals or organizations;
strangers, neighbors or relatives), the techniques employed and the enforceability of the
results. Common to all the models, however, is the use of processes that are more
flexible and less formal than those associated with litigation and a greater emphasis on
accommodation between the parties than on a definitive adjudication of their rights and
liabilities.
+Ljnda R. Singer received a B.A. from Radcliffe College in J963 and a J.D. from the
George \1;'ashington University Law School in 1968. She js the Director of the Center for
Community Justice and a Fellow at the Research Institute on Legal Assistance of the
Legal Services Corporation and has long been involved in the development of alternative
remedies. The views expressed are those of the author and do not necessarily represent
the view of the Legal Services Corporation or the Research Institute.
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A.

Techniques

of resolution

The two principal techniques ecnployed in the various models are mediatio!)., in which
an impartiai tbird party, who has no power to dictate a solution, attempts to assist the
parties to a dispute in arriving at a mutually satisfactory resolution; and arbitration, in
which the third party is given the power to impose a binding resolution. Variations include
conciliation,
a term used to describe the efforts of an intermediary
to facilitate
communica tion between disputing parties
without becoming actively
involved in
settlement efforts; fact-finding,
a non-binding determination of the facts underlying a
controversy; and mediation/arbitration,
a newly coined term that denotes the activities of
a third party who first attempts to mediate, then, if unsuccessful, proceeds to decide the
merits of a dispute.3
A few of these definitions overlap; in addition, some Qf the
techniques can be combined or used sequentially in the same model or even in the same
dispute.

B.

Applications

of non judicial techniques

1.
Community disputes. Mediation of disputes involving large numbers of people
and broad social issues was first tried in the 1960's, in response to increasingly divisive
.community conflicts.
A growing group of "community mediators" has augmented efforts
of federal mediators employed by the Community Relations Service of the Justice
Department, which has been active in this regard since 1964.' Both public and private
mediators have had dramatic success in, resolving multi-party
conflicts over diverse
subjects including access to a limited number of publicly funded housing units by members
of competing ethnic groups; Indian claims to land and fishing rights; and developers' plans
to build dams or highways over the objections of environmental groups. The techniques of
peaceful conflict resolution honed in such highly visible arenas soon appeared useful in
other contexts.
2.
Disputes centers. Building on the techniques of peaceful conflict resolution
that were developed in community disputes, tribunals known as "community dispute
centers" or, more recently, "neighborhood justice centers" have been organized to resolve
conflicts between individuals. This model recently has received a great deal of official
encouragement and has proliferated rapidly.
Major
characteristics
of individual
community
dispute
centers
may vary
substantially.
Centers may be sponsored by state or local courts, prosecutors' offices or
independent government agencies; by established private organizations,
such as bar
associations; or by ~ ~
neighborhood groups. They may be operated by lawyers and
social workers or by community residents of all occupations. They may be located in a
courthouse, a bank building or a store front. Criteria for accepting disputes also vary.
Virtually all centers handle cases involving minor "criminal" conduct, whether or not a
charge actually has been filed. Most also accept "civil" cases involving no such conduct:
often, in instances of ongoing relationships between the parties, these distinctions are
blurred.
3.
Institutional
~rievance procedures.
Already accustomed to participating
in
grievance procedures negotiated with their unionized employees, large governmental and
private organizations have begun to provide procedures based on some of the-same
principles for their non-unionized employees and, most significantly, for their clients. A

small but growing number of prisons, high schools, universities and hospitals have adopted
procedures for responding to clients' complaints.
Some of these procedures have done
little more than formalize the processes used by various agency officials to respond to
complaints unilaterally; others involv~ the clients themselves and/or outside neutrals in a
significant role as-fact-finders, mediators or joint decision-makers.
.
4.
Consurner conciliatjon.
Consumer complaint offices, media action lines, state
and local government ombudsmen and private trade associations deal with a large volume
of complaints regarding the quality of goods and services, credit terms and various forms
of bureaucratic red tape. The complaint-handling
organizations may simply facilitate
communication between the parties in cases in which complainants have been unable to
get a response. Or they may actively investigate complaints and, if they consider them
justified,
attempt to persuade the respondents to settle. Some of these organizations
keep records of companies frequently complained about or found to be at fault; some
publicize what they consider egregious cases.
Consumer complaint organizations generally do not conduct any sort of hearing;
indeed, the disputants rarely meet face-to-face.
These agencies are attractive to many
consumers because they are simple to use and because they sometimes are willing to
represent the interests of complainants to large organizations. However, they have been
criticized
as ineffectual and incapable of compensating for the ineffective
bargaining
position
of the
individual
who confronts
Jarge corporations
or government

bureaucracies.4
5.
~overnment-sponsored mediation. Federal and local government agencies have
been assigned increasing responsibilities
for enforcing individual civil rights against
private empJoyers or recipients of federaJ funds. In response to growing backlogs of
unresolved complaints, a few agencies are experimenting with mediation as an initial
method of resolving complaints without formal fact-finding
and enforcement.
The
parties' participation in mediation efforts is sometimes voluntary, sometimes mandatory.
In some agencies, the mediation is carried out by employees who have enforcement
powers; in othf:rs, media1ion is separated from enforceme.nt and conducted by outside
mediators.
6.
Consumer arbitration.
Commercial
contracts long have contained clauses
committing both sides to binding arbitration in case of a claimed breach. Following this
model, some trade associations, such as Better Business Bureaus, and professional groups,
such as bar associations, have begun to require their members to precommit themselves to
binding arbitration of diputes with consumers. Consumers' use of arbitration is voluntary;
occasionally, however, contracts for the purchase of goods and services may specify
arbitration as the only remedy for a breach claimed by either party.5
7.
Court-annexed
arbitration.
Beyond such private arrangements, a growing
number of courts require that certain civil cases, generally those involving claims for
damages between the ceiling for small claims court and a higher amount of up to $10,000,
but submitted to arbitration by court-sponsored panels' of attorneys. Decisions of such
panels are binding unless either party exercises the right to appeal. Trials de novo are
permitted but not encouraged; monetary penalties sometimes are imposed if the part:;;\I"ho
appe"dls does not improve on the arbitrators' award by a specified amount or percentage.
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This is the only model that diverts all of its cases from court after complaints have
been filed. It is also the only model that requires all parties to submit to arbitration as a
precondition of obtaining access to court.

III. ~~~~ent Obiecti ves Of Alternati ve Forums
Reformers of the legal system do not necessarily share the same objectives.
Even
those who seek the same goal may differ concerning appropriate legal strategies for
achieving that goal. Consequently, it becomes necessary to articulate
the frame of
reference within which legal policies or institutions are to be evaluated. In discussing the
consumer movement, for example, Eric Steele distinguishes among the functions of
regulation, criminal law enforcement and dispute settlement and demonstrates that the
approach chosen to solve substantive legal problems will depend on the conceptual frame
of reference adopted:
An emphasis on regulatory or preventive law may lead one to perceive the
problem as originating in widespread business practices and to advocate
rule-making and administrative
supervision. ...An
emphasis on law
enforcement may lead one to perceive the problem as deviance and
advocate the prosec.ution of criminals and enforcement of civil laws
against fraud, deceptive advertising, and unfair business practices.
An
emphasis on dispute settlement would lead one to perceive the problem as
lack of bargaining power and lack of access to legal forums and to
advocate improvements in the delivery of lawyers' services, paralegal
personnel, community advocates and advisers, the creation of forums for
arbitration and mediation, and the reform of small claims courts. ...
The supporters of nonjudicial forums also have different,
sometimes unstated,
objectives.
Judicial endorsement of informal dispute resolution, for example, frequently
proceeds from the desire to make the courts more efficient by reducing caseloads, costs
and delays. Government sponsorship of community dispute centers generally based on the
hypothesis that the centers are faster and less expensive to operate than courts and that
the courts themselves can be made to operate more efficiently if congestion is reduced by
diverting minor disputes to other forums.
A different (and possibly conflicting) objective is to augment the access of citizens to
a variety of tribunals that can resolve their complaints.
Achievement of this objective
would bring a large number of disputes into some forum, whether judicial or nonjudicial,
and thus, presumably, increase the total resources devoted to dispute resolution.
A third objective of alternative forums is to reduce conflict by settling individual
disputes that, if unresolved, might fester, recur or escalate into violent confrontations.
In
this regard, supporters of mediation frequently cite its superiority to formal adjudication
in addressing the "root causes," as opposed to the most recent symptoms, of ongoing
conflicts.
On the other hand, the achievement of a fourth objective, the use of the legal system
to further social, economic and political conceptions of equal justice, sometimes may
result in the escalation of conflict.
For the past generation, legal efforts to achieve equal
justice have concentrated
on litigation,
frequently
by means of class actions.

Recently, some scholars and practitjoners have begun to questjon such heavy reliance on
the courts to enforce rjghts and deter unfair practices; they advocate a variety of forums
and procedures to redress the grievances of members of underrepresented constituencies,
rangi:1g from prisoners to consumers.: Such advocates are sometimes vocal supporters of
nonjudicial forums.
t\1any advocates of no,njudicial dispute resolution are motivated by still other
ob jectives, v.'hether explicitl)' or implicitly:
increased fairness of both legal processes and
their results; increased satisfaction with the legal system on the part of participants; and
increased ability of various segments of society to govern their own affairs, without
having to resort regularly to judicial intervention.
The last objective has been expressed
quite differently
in different
contexts.
In institutional
contexts, the objective is
expressed as one of self-governance or avoidance of the imposition of rules by outsiders.
In neighborhoods or, occasionally, tightly knit ethnic communities, it may be expressed as
community empowerment or neighborhood justice. Finally, on an individual level, the
objective is one of increase self-sufficiency
or the capacity to manage one's own affairs
without heavy reliance on representatives of the legal system.
In examining the potential effects of alternative methods of processing disputes on
the achievement of justice for the poor, it is useful to separate these varied and
sometimes conflicting objectives.
Naturally, all of the objectives do not have equal
relevance to low- and moderate-income disputants; furthermore,
the relevance of a
particular objective may vary with the circumstances.
For example, the reduction of
conflict may be less important than either compensation or deterrence if a low-income
consumer is cheated by a local merchant; yet conflict resolution may well be paramount
\vhen the dispute is between the same consumer and her husband. Judicial efficiency
generally is of little concern to poor litigants who find themselves involved with the
courts far more often as defendants than as plaintiffs.
Yet efficiency suddenly becomes
crucial when a tenant sues for the return of a security deposit wrongfully withheld by a
landlord.
The conclusions reached by each, individual
concerning the desirability
and
importance of creating and expanding nonjudicial forums will depend both on the priorities
one places on various objectives as methods of achieving justice and on the degree to
which the forums actually meet each of the objectives.
Thus, members of the legal
services community,
although committed to the same 'goals and the same cli.ent
constituencies,
may well differ concerning the utility of different types of dispute

resolution.
In order to facilitate
critical analysis, various hypotheses concerning the potential
effects of alternative forums will be discussed in terms of the different objectives that
have been identi fied.

IV.

Potential Effects of Nonjudicial Dispute Resolution on Justice for the Poor

A.CEffkj;~~y~
Achieving efficiency will require improvement in at least two aspects of dispute
resolution: shortening the delay between registration of a complaint and final resolution;
and reducing the costs of resolution to the disputants and the public.
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efficient
mechanism forresolvjng
such a dispute is the mechanism that has the best
possibilit)' of resolving it once and for all. Similarly, various disputes involving similar
questions of la\\' or policy may be resolved most efficiently
by clarification or change in
:~e rele\'ant la\\' or policy.
.

Bt~=~~~~
:=
Despite frequent references to a "litifation
explosion" and a documented increase in
filings in both federal and state courts,
it is quite probable that most disputes that
could be litiga ted are not brought to court and that many of these disputes are not settled
in any other \vay.8 Individuals, particularly
low-income individuals, do not generally
take their complaints to lawyers or courts. Yet there are preliminary indications that
some poor people are using alternative forums and that increased access to some form of
remedy may be a result of the growth of such forums.
Civil courts are used overwhelmingly by organizations (both business and government)
against other organizations or individuals.9
(Domestic relations cases may be the one
large category of exceptions.) This disproportionately
low use of the courts by individual
plaintiffs
may occur because individuals do not perceive many of their problems as
I'legal," I 0 because many categories of disputes have not been defined in constitutional
or statutory terms, or because "legal" remedies require the services of lawyers. For those
who can afford to pay something for legal services, disputes may involve less money than
the price of the lawyer, or may have no monetary value at all. For poor people, there
remains an acute shortage of civil attorneys in some parts of the country and for many
t)'pes of cases.
Except for the studies of the costs and availability of legal services to people of lowand middle-income,
few efforts have been made to examine the use of traditional
mechanisms for resolving disputes in terms of the income of the disputants. The Center
for the Study of Responsive Law recently conducted a ground-breaking study of consumer
behavior. Its findings support the hypothesis that poor people make less use of civil
remedies (bo't,J1judicial a.nd nonjudicial) than members of other income groups. The study
revealed that a significantly smaller proportion of households of low socioeconomic status
perceive problems with purchases of typical consumer products and service than those of
higher status (and a smaller proportion of blacks than whites even within income groups).
Furthermore, consumers of higher socioeconomic status (and whites) complain to sellers
and third parties about a greater proportion of the problems they perceive:
Whites complain more than blacks within each SES (socioeconomic status)
category; and within the white population, complaints vary directly with
SESe ...If
we combine the effects of socioeconomic status on perception
and voicing, then for every 1,000 purchases, households in the highest
status category voice complaints concerning 98.9 purchases, while
households in the lowest status category voice complaints concerning 60.7

purchases.
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Finally, of all complaints about purchases, complaints to third parties (as opposed t~
complaints directly to sellers) are made disproportionately
by members of the bette:educated, better informed and politically more active households. I I These findings are
consistent with impressions of the socioeconomic status of consumers who invoke
complain;-handling mechanisms, such as consumer arbitration, and \vith analyses of access
to dispute mechanisms as a function of the capability of the disputants. 12
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In contrast to the observation that the poor use civil remedies disproportionately less
than other segments of the population is the observation that they use criminal remedies
disproportiona tely more.
Whether because of the state's provision of police and
prosecuting attorneys and acceptance of full responsibility for criminal prosecutions, or
because prosecution, like divorce, is a remedy whose possibilities are widely understood,
poor people seem to file criminal complaints far more readily than civil. Hard data do not
exist to support or refute this proposition; however, a recent study of a Boston slum by an
anthropologist revealed that the filing of criminal complaints is used as a weapon by poor
people (frequently females) who are too old or too weak to fight.13
In this regard, perhaps the most interesting finding of the interim evaluation of the
three LEAA-funded Neighborhood Justice Centers is the predominance of low-income
disputants: typical participants during the first six months were blacks earning less than
.$6,000 per year in Atlanta; roughly equal proportions of blacks and whites earning less
than .$6,000 in Kansas City; and whites earning between. .$6,000 and .$12,000 in Los
Angeles. 14 This apparent success in attracting low-income disputants may simply be a
function of the fact that many cases are referred to the centers by police, prosectors and
criminal court judges. (No correlation is given for income level and type of case or
source of referral.)
But the participation of the poor also may indicate that the centers
are proving successful in attracting poor people with noncriminal disputes and thus are
expanding access to a civil remedy.
The small number of studies of alternative forums indicates tentatively that use of
such forums is increased by the presence of the following features: simplicity and ease of
access (the newspaper ombudsman, for example): the presence of intake people with whom
potential users can identify (minority "neighborhood aids" in a city ombudsman's office;
inma te grievance clerks in pr isons). the speed of the process; and the perceived
impartiality
of the decisionmakers. 15' These features .are present in many alt~rnative
forums, particularly those that rely heavily on lay mediators and neighborhood intake and
referral
personnel.
If these forums can avoid problems of professionalization
and
bureaucratization
(one dispute center already has had a strike by its "volunteer"
mediators, who demanded higher pay and greater opportunities to find careers at the
centers), they should continue to attract people who do not use the civil courts.
Although it is too early and the data are too sparse to make definite conclusions
concerning increased access to the legal system as a result of the growth of alternative
forums, the indications are hat at ea t some of these forums are providing access to
low-income dis utants who otherwise would not ave
s to the
courts. Unless one believes that t e on
es access to a
courl, this is a potentially significant finding- 11";l1c;n m;l¥ mp;ln 1"h~t. in evgluatiQg...the
proce
alternative forums, the relevant comparison is not to civil
courts but to no forum at all.
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D.

c.

Conflict

resolutjon"

The proliferation of forums that rely heavily on mediational techniques has been both
praised ~rld criticized
as means of reClucing conflict.
In the case of individuals with
ongoing relationships, such as family members and neighbors, there generally is no other
forum to deal with their disputes. (Family counseling, while applicable to some of the
same conflicts,
emphasizes t.he reordering of complex relationships rather than the
settlement of more immediate, concrete disputes.) The spread of informal dispute
resolution coincides with an increased public interest in a recognition of the seriousness of
domestic violence (particularly wife beating and child abuse), for which no satisfactory
legal remedies exist. In the case of broad community or intra-institutional
disputes that
can be taken to court if they involve recognized legal rights, adversarial procedures may
exacerbate the conflict, further polarizing the parties.
.
Again, there are no satisfactory data regarding the extent to \vhich disputes are
resolved permanently by different forums. It is clear that !!:-£.st dis~ute centprs anciarbitration
si n
.a
small claims or
/ IS emeanor court ever could; much of this time is devoted to increasing communicatIon
.5etween
the Dartles and-dBrll~~ing
--M~~=There
is a conscious effo;t

\1/:1\'5 of :lvnirlin2
thp P~~I:ltlo~Q!0lSDu.es In .he
to'resolve
all relevant aspects of ongoingcon1nCts,

Mt just those involving single crimes or clearly defined legal rights. Evaluations of
dispute cente rs indicate a high degree of success in actually settling interpersonal
disputes.16
-~
These observations apply to disputes between individuals with ongoing relationships.
Preliminary results indicate that dispute centers have a significantly higher degree of
success in resolving such cases than those involving disputes between strangers or disputes
between individuals and organizations.17
This reservation is not intended to detract
from the potential of dispute centers for resolving such disputes and the likely result of
preventing violent crimes by and against the poor, particularly
within families and
neighborhoods.

..

Socia! and economic justice
This objective, clearly of crucial importance to the poor (and to those who represent
them), involves the use of the Jegal system to decrease inequities in the distribution of
benefits through society. Due to the increasing concentration of power in governmental
and corporate bureaucracies, efforts to increase social and economic justice necessarily
focus on the relationship
between individuals
and large organizations,
such as
manufacturers, landlords, schools and welfare departments.
I.
Individuals versus organizations. In addition to the obvious differences in power
and resources, such as those mentioned above, and their clients -particularly
poor clients
--in their capacity to use legal instructions of all kinds.
legal contests (or noncontests) do not ordinarily take place between rich
guys and poor guys. They take place, for the most part, between
individuals and large organizations. The contract grant, license, or other
transaction -even
the accident -is
routine for the organization,
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\vhich designs the transaction.
If trouble develops, the occasion is
typically one of a kind for the individual -it
is an emergency or at the
least a disruption of routine propelling him into an area of hazard and
uncertainty.
For the organization (usually a business or governm~nt unit),
on the other hand making (or defending against) such claims is typically a
routine and recurrent activity.18
Provisions for resolving disputes between individuals and organizations must take into
account the disparities in power and the familiarity with Jegal problems and procedures.
Community dispute centers have been receiving the lion's share of attention as
mechanisms for resolving disputes out of court. Yet it is important to recogni,ze that
most of the centers were never intended to deal with disputes between individuals and
institutions.
The design for the LEA A-funded Neighborhood Justice Centers specifically
limits
the centers
to handling disputes "between individuals
with an ongoing
relationship
Consumer complaints should be confined to those involving individuals or
an individual and a small local merchant rather than a large institution."19
This
limitation prevents community dispute centers from being a solution to many of the most
acute problems of dispute resolution. However, the limitation also puts into perspective a
common criticism that .the centers serve to deflect needed reforms, by "buying off"
individual complainants.
Such criticism is misplaced if neighborhood justice centers do
not resolve disputes between individuals and institutions.
Although many types of institutions have a continuing relationship with individuals as
clients, customers or employees, few have attempted to develop effective mechanisms for
responding to individuals'
complaints.
Government agencies, spurr~d by judicial
requirements of due process, have developed procedures for taking adverse action against
individual clients or employees; but they have failed to develop similar procedures for
responding to action initiated by individuals. Indeed, the low priority placed by agencies
on responding to individual complaints is implicit in the language agencies use to describe
them; complaints against organizations generally do not rise to the level of "disputes";
they are merely "grievances."
Yet even in this context, there are relationships worth preserving through means less
divisive than litigation or formal agency procedures. Employees or students, for example,
may wish to have their complaints resolved without polarizing or severing their
relationships with their employers or schools; present adversarial procedures make such a
result extremely difficult to achieve.
It is generally agreed that mediation between parties of significantly

unequal power

--mediator
wo~
attempt to mediate between a child abuser and the victim of the abuse.
Where institutions
are concerned, th;eques""fioolrwllt:ther
=sufficient leverage can ~-~
dev
ualize the power of disputant to' t~oint
where media:-tlOn-ie-comes a
realistic alternative.
rec
report y t e ord Foundation conclu es t at, over t e
r-p-aStten-years~c?a
shift in the distribution of power has started:
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The growing use of mediation to resolve social conflicts signals a
changing attitude towards compromise among social activists, community,
representatives, and institutional
officials.
Compromise, or to use the
gentler term; 'accommodation,'
is no longer reflexively
regarded as
ethically unsavory. Among the reasons that compromise is now more
feasible is that power is better distributed, which in turn is the result of
the \\'ork of civil-rights
organizations, public interest law firms, and
consumer and environmental groups.20
2.
Sources of power for individual disputants.
Several methods of equalizing
p°'Yv.erbetween disputants exist or are in the process of being developed. Following the
example of labor unions, individuals with similar interests have ...?-r.2;anizedJD.1o..
~s
\\.hose power more nearly approximates that of the institutions
with which they must
deal. Organizations that cannot afford to ignore the complaints of individuals cannot
afford to ignore those of entire groups. Mediation between tenant organizations and
landlords, between consumers' cooperatives and suppliers, and bet\l,'een environmentalists
and industrialists
has been possible only where individuals with similar but diffuse
jr,terests have been able to achieve some degree of organization.
Another development involves the precommi~ent
of institutions to handle individual
complaints in a specific fashion. The potential expense and uncertainties associated with
litigation or intervention by enforcement agencies, even where the actual incidence of
individual lawsuits or enforcement action is rare, can provide the impetus for a business
or, more rarely, a government agency, to agree to submit future disputes to an alternative
forum under conditions specified in advance. Such precommitments
can be of great
importance to the individual complainant; they constitute an agreement on the part of the
institutional party to participate in a nonjudicial forum without regard to the strength of
the individual case. (Without such precommitment, the sophisticated institutional
party
might reserve participation for those cases in which it believed it would be taken to court
and risk losing.) Recent examples of such precommitment
include programs in the
marketplace and in prisons and jails: some members of the Council of Better Business
Bureaus (including some large automobile manufacturers) hav.e agreed to submit certain
t~'pes of disputes to binding arbitration at the option of consumers; a small but gro~'ing
number of correctional administrators have agreed to submit complaints by inmates to
advisory arbitration.
If institutional
parties insist that the individuals with whom they deal also commit
themselves in advance to nonjudicial dispute resolution, a question of fairness will rise.
If, for example, contracts for purchasing automobiles limited purchasers to arbitration as
the exclusive remedy for a claimed breach, they might well be invalidated as taking
unconscionable advantage of the disparity in bargaining power and sophistication between
purchasers and sellers.
The requirement
that both parties attempt
mediation or
arbitration before invoking adjudicatory remedies is less drastic. Judgments concerning
the fairness of such a requirement may depend on its onerousness; for example, the
requirement that each party to a compJaint of age discrimination participate in mediation
efforts for a period not to exceed sixty days prior to seeking administrative
or judicial
schemes that impose financial penalties for unsuccessfuJ appeaJs.
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Statutes or administrative
regulations
requiring
institutions
to participate
in
onjudicia proce ures can serve a function sImilar to precommitment.
There must be
sufficient
incentive in the procedure itself or in the availability
or more onerous
enforcement .procedures, however, to induce genuine efforts to resolve the dispute.
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In some cases, the forum itself may have a source of po\ver sufficient to induce
participation by the more powerful disputant. The prestige of some ombudsmen and the
ability of media action lines to publicize gross or repeated refusals by organizations to
respond to complaints probably explain whatever success they have as conciliators.
Furthermore,
their occasional function as advocates for complainants also can help
redress the parties' imbalance of resources and sophistication.
Once inside a forum (whether judicial or nonjudicial), individual parties, particularly
low-income parties, may suffer significant disparities in knowledge of the subject matter
in dispute and in their ability to argue persuasively to the other party or (in the case of
arbitration) the decision-maker.
These disparities may be reduced by technical legal
requirements applied to institutional
disputants, such as the Truth-in-Lending Law, or
exacerbated by other requirements, such as the Statute of Frauds. Similarly, procedural
protections can protect less sophisticated parties or trap them in technicalities.
Two obvious ways of compensating for these disparities are the provision of
advocates and the provision of experts. The need for legal assistance to thread through
technical procedures may be greatly reduced in alternative forums. Furthermore, some
mediators are trained to obviate the need for advocacy by attempting to elicit facts or
arguments from less articulate parties. Yet the need for advocacy may persist where
parties are not equally sophisticated or articulate.
Advocates may be lawyers, paralegals
or friends; their specific roles will be discussed below.

practices. ...These
forums can at best provide only limited relief in individual cases
brought before them. They cannot provide the deterrence and broad remedial relief which
is 0 fte:1 needed when industry-\vide
practices are exploiting consumers or certain
mercr.ants are eng~ging in exceptionaJly abusive practices."22
Richard Hofrichter has
criticized informal dispute resoJution as being divorced from the type of po1itical action
needed to effect basic economic change:
The need for a collective response or policy transformation
achieved through indi viduali zed dispute resolution.

cannot be

The prevention of repeated fraudulent activities,
for example,
housing code violations or excessive rates charged by finance companies,
requires a substantive reordering of property rights.
The political
djmension of these jnjustjces js excluded when translated
into a
misunderstanding resolvable by negotiation and the avojdance of confljct.
Such informal systems provide the sense of having had one's day in
court without challenging the wrong committed at a more general level of
confronting the problem in another arena.23
In addre.ssing. these cr~ticism.S' .o~e must ask,~c~mRar~d to ~hat?"
~f. a.1ter~~
forums are dJVertln
otentJal
Sl mflcant test cases from the courts or maskin patterns
0 abuse from the scrutiny of regulatory and en orcemen agencIes t elr ac nowe
ed
..welg
e'
g. ~~!he
~ther ~and, ~~eg~3t
majority 01 the casesresolved
in such forums never would have been brought to an
..is,
crltlCJsmS mIss the point. It is impossl e to answer
1Squestion
-aeJinltlVeIy;
a5 hQ~ bt:t:ll Oi5CU:>5t:d,Iluw~yer, a:tternative forums appear to be attracting
new cases, not diverting cases from traditional processing. If this is so, particularly in
light of the small proportion of complaints that are brought to any remedial forum, the
existence of alternatives actually may serve to increase the number of cases brought to
public attention. ...
Even in cases where informal dispute settlement does serve to resolve disputes that
o,therwise would have been d~cided formal}~~~~!~~~selves
should have ~e .
rl ht to make a voluntar
informed choIce between faster, often Dartialr-eJief~d
enforcement of substantive standards through litigatIon.
orne claims (for example, those
~ based on proof of a p~ern
and practice of Olscrimination) can be enforced most
effectively through class actions. Yet as every lawyer knows, many clients do not wish to
become involved in test cases. As one study of legal services for the poor observed,
v
"'serving the clients' interests' as clients (quite properly) perceive them ordinarily implies
compromise, settlement
with minimum delay and expense, and taking what one can
get .,.24
The desire of low-income clients for speedy relief, particularly where monetary
compensation is invo ve , may.
presen, on y a ou
1 een
percent
of the cases handled Dy programs fundeo~
the Legal Services Corporation are
resol ved through Ii tigation.26

.

The ability of different types of forums to facilitate general solutions to classes of
problems has received little attention.
Clearly, the courts themselves are constrained
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from focusing on aggregate patterns of complaints by accepted doctrines of \vha:
constitutes a "case"; thus they have serious shortcomings in this regard. Enforcemen.
agencies, which should be aggregating complaints and seeking systemic solutions to
regulatory
problems, frequently
become "passive recipients
of privately
initiatec:
complaints; ..the focus is more on settling disputes than on affirmative
action aimed 2~
realizing public goals.'12l The proliferation
of methods of informal resolution could
have the effect of freeing enforcers to concentrate on their law enforcement function.

_!-~$~~~,.

al.!e~l=\at~oru.ms

th~~~plvp~m~¥-be-aele

to ge~in1-~ion

concerning individual com laints that can be used to fa ..vstemic
solutions. For
e
,e
ormer director of a state corrections agency reported that the information
generated by a formal grievance mechanism concerning the complaints of inmates, the
investigation of those complaints and their disposition was extremely useful in detecting
previously hidden, recurrent problems and in highlighting the failure of agency staff to
implement agency policies.28 Such information could be helpful to outside monitors as
well. Some media action programs have succeeded both in exposing patterns of abuse and
in putting information concerning recurring complaints on computers for the use of
enforcement agencies concerned with consumer fraud.29
Specialized mechanisms that respond to certain categories of complaints seem better
situated than general dispute centers for facilitating
solutions to systemic problems.
Specialized tribunals can accumulate a body of information
concerning patterns of
violations of particular laws to be referred to appropriate regulatory agencies. They also
may acquire sufficient experience and expertise to enable them to inform the parties of
relevant legal requirements, such as the disclosure of consumer finance charges. 3D Of
course, other considerations,
such as ease of access, may mitigate
against such
speciali zation.
The role of confidentiality
in alternative tribunals also is relevant to the tribunals'
potential usefulness in detecting patterns of abuses. Many businesses may agree to submit
to mediation or arbitration
with consumers only if the process is kept confidential.
Programs. administered by the Council of Better Business Bureaus respect this desire for
privacy. Other forums, such as ombudsmen and media action lines, clearly are public.
Some prison grievance mechanisms publish decisions without complainants' names. The
role of confidentiality
in community dispute centers has yet to be clearly de.fined,
although some proposed legislation would establish a mediator's privilege.
Among
traditional
mediators, the general rule is that anything said in a mediation session is
confidential; however, the fact of submission to mediation and the results of mediation (a
particular settlement or the failure to reach a settlement) is not.
Fairness and acceptability

of results

Few empirical data exist concerning the actual results of dispute resolution in
different
types of forums or the subjective perceptions of parties to the disputes
regarding the process or the outcome. Without such data, no firm conclusions can be
drawn about either the procedures or the results of nonjudicial tribunals.
In the field of institutional
grievance mechanisms revealed

grievance resolution,
that most prisoners
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a recent evaluation of prison
believe their complaints
are

handled fairly and are satisfied with the results where procedures adhere to three
principles: inmates themselves participate
in grievance resolution; decisions may be
appe~led to neutral outsiders; and the written procedures are adhered to in practice.
Con\'ersely, the g!eat majority of prisoners consider procedures tr,at leave the resolution
i!1 the hands of institutional staff unfair and unacceptable.
The actual results of the
different types of procedures are consistent with the users' perceptions: participatory
procedures
produce
far
more
institutional
change than do the
traditional,
chain-of-command
responses.31
Furthermore,
earlier
research
indicated
the
importance to complainants of some sort of face-to-face hearing, even where the results
are not what the complainant seeks.32
Comparisons among three community dispute centers, and between such centers and
traditional court processing, should result from the current evaluation of neighborhood
justice centers. Before an informed judgment concerning the fairness of alternative
procedures can be made, several questions should be answered:
\"hat is the relationship of various procedural protections to achieving just outcome?
\\'hat is the importance of active participation by the parties in reaching an acceptable
and equitable
result and in increasing perceptions of fairness? Does participation
exacerbate disparities between parties' capabilities or does it mitigate some of the
differences in resources? One recent study of the voluntary arbitration of small claims in
New York concluded that lithe advantages of experience appear to be diluted in the
informal, comjiromise-oriented
atmosphere of arbitration and highlighted in process of
adjudication."
3
\"hat is the effect of the amount of time spent on each dispute? Do characteristics
(such as social class or race) shared by disputants and decisionmakers contribute to a more
just result? There is some evidence that the existence of common characteristics, such as
a similar handicap where discrimination against the handicapped is at issue, contribute to
a complainant's sense of both the fairness of the decisionmaker and the effectiveness of
the advocate.34

...
'.

.

The need for consistency to ensure fairness should also be explored.35 "'here
means other than format adjudication are used, it may be important to determine the
effect of precedent and the existence of alternative means, if any, of achieving some
predictability
of results if the use of some decisions as precedents for others is rejected.
Settlements achieved through negotiation or mediation between the parties cannot serve
as precedents fo:" settlements between other parties (although the)' can serve as models of
creative solutions to similar problems). The results of arbitrations, on the other hand, can
serve as precedents, although they need not be given precedential effect.
In the field of
commercial arbitration, for example, precedents are not considered binding; the custom of
the trade, based on the parties' shared experiences and goals, serves to provide the
predictability
needed in the business world.
The appropriate role of the coercion in
The amount of official coercion or community
unsophisticated respondents to participate in
debated. Supporters cite the importance of

alternative forums must also be explored.
pressure that ought to be applied to induce
community dispute centers has been hotly
getting disputants into some forum where
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they can address their problems
together
with the coerciveness
theoretically
available
(often criminal
prosecution)
if respondents

of the alternatives
do not cooperate.36

Critics argue that the court ststem is available only in theory and that coercing
participatiot'l_in alternative meth?~s of d~spute resolution, whe~her explicitly or implicitl}~
ensnares a larger number of CItizens In some form of social control.3?
Particularly
where diversion to community dispute centers occurs in the early stages of the criminal
process, without a trial to determine whether the defendant has violated the law, there is
at least the potential for applying sanctions without proper concern for due process
protections.38
Such concern becomes even more acute with regard to those programs
in which disputants are asked to sign agreements to submit to binding arbitration in the
event that efforts to mediate their dispute should fail. The interim evaluation of the
LEAA-funded Neighborhood Justice Centers observed that all three are using some degree
of "implicit" coercion:
In the development of the three Neighborhood Judicial Centers
projects, all of them have avoided the use of overt coercion. However,
there are some subtle and not so subtle pressures placed on the disputants
when deciding if they should participate in the 'voluntary' program. In all
three centers, the parties can refuse to participate in a hearing, but in
many instances, the parties understand that such a refusal may result in
court action... If either party decides not to be involved in a mediated
settlement, then his wishes are accepted.
However, the fact that the
other party can stiij pursue his case through traditional channel~ may be
passed on to the reluctant disputant. ..
The concerns about coercion.
..are
certainly justifiable. ...It
does appear, however, that subtle forms of coercive pressure are very
important elements in the building of sizeable caseloads. Unless a dispute
center wishes to exclude the established criminal justice system and
concentrate
on small numbers of community
self-referrals,
it will
probably have to engage in some coercion.39
Present methods of obtaining the consent of both parties to participate in mediation
sessions at community dispute centers raise troubling questions of parties' understanding
of the process and of their right to choose whether to participate.
Some of the centers
send letters to parties who have criminal charges pending against them "inviting" them to
participate in mediation and explaining that if they do so and reach a resolution the
criminal charges will be dropped. In a few of the centers, these letters request that the
recipient sign a form consenting to binding arbitration.
It is doubtful that all of the
people who sign such forms understand what they are signing. Some centers refuse to
employ binding arbitration
for this reason. Some of them talk to all parties on the
telephone or in person and carefully explain the process before seeking their consent to
participate in informal resolution.
Any pretense of voluntary participation
is dropped under mandatory arbitration
schemes, which require parties in civil actions for damages below a certain amount to
submit their disputes to "binding" arbitration.
The arbitration awards may be appealed to
a trial ~ novo,.but generally there are significant financial deterrents to an appeal. Such
schemes, rirSt implemented in Philadelphia in 1966, have been praised for reducing court
backlogs and providing speedy relief.40
Yet they raise troubling questions. For one

F.

thing, the jurisdictional
amount involved in a la\vsuit may have no relationship to the
complexity of the issues involved or their importance to the parties or the public and
hence to their suitability for arbitration.
For another, diverting only so-called "minor"
disputes over rela'!ively small amounts bf money may have a disproportionate impact on
poor people, implyi~g that their disputes are less important than others' and that they are
not equally entitled to judicia! attention. Finally, there has been no attempt to determine
\\'hether the relatively low rate of appeal from arbitrators' a\vards is due to disputants'
satisfaction with the results of arbitration or to the burdens imposed by new hearings and
additional court costs and fees for lawyers.
Finally, the enforceability of the results of informal dispute resolution and the forum
in \vhich they are enforced is relevant to their usefulness. Logically, it would seem that
solutions jointly arrived at would be more easily implemented than judicial decr~es
imposed on losing parties. Indeed, there is. some empirical evidence to support this logical
2ssumption.41
Some forums make no pretense of enforceability
in cases where one of the parties
fails to comply; others produce formal agreements, decisions or "awards." In states with
developed arbitration
statutes, such awards appear to be enforceable civilly, at least
~'here they involve traditional civil remedies, such as the payment of money. On the
other hand, where interpersonal disputes are resolved by agreements of the parties to stay
away from each other, or by one party's promising not to harass the other, it is difficult to
determine how they could be enforced through civil suits brought for breach of contract.
In some programs that involve referrals from the criminal justice system, parties are
told that the criminal process may be invoked if mediated agreements are, breached. The
use of criminal prosecution to enforce individual agreements appears to violate not only
traditional
notions of due process but also the spirit behind mediated settlements.
Without some method of enforcement, on the other hand, many of the agreements could
turn out to be useless.
To date, m()st centers report that the failure to abide. by agreements, at least in
interpersonal disputes, is not a serious problem. Ongoing evaluations should provide more
information in this regard. One evaluation criticized the concern of one dispute center's
staff over the lack of enforcement "teeth" in agreements produced through the program.
In the opinion of the evaluators, coerci ve enforcement would run counter to the program's
expressed goals of providing an informal, noncoercive forum for the settlement of
disputes.42

~ voidance of outside imposition of rules
Institutions
implementing grievance mechanisms have as at least one of their
objectives the retention -or
the wrestling back from courts or outside administrative
agencies -of
their autonomy. Private businesses, private and state universities, and
state and local prisons and jails are all confronted by increasing intrusions of government
into what were previously considered internal affairs.
In some cases, the institutions are
beginning to respond with more or less effective procedures for responding to clients'
complaints internally.
Some entities, such as factories or trade associations, adhere to

-85-

G.

well-developed systems of self-governance.
The most widespread example in\'olv~s
collectively bargained agreements between labor and management to submit disputes to
arbitration;
similar provisions exist in interdependent
relationships.
Other types of
organizations-, such as schools or prisons, feel a similar need to avoid the outsid~
imposition of rules or standards; yet their alternatives are much less developed and their
po\ver much less well distributed.
It is clear that such procedures have handled grievances that, if left unresolved, could
have ripened into la\vsuits; but there is as yet no conclusive evidence that the
implementation
of even the most responsive procedures actually has reduced the
incidence of litigation.
Indeed, the legitimation
of complaining through recognized
channels could serve to increase the number of complaints
that are voiced.
In
commenting on the growth of administrative
grievance mechanisms in prisons, for
example, a recent study of litigation
by prisoners noted, "It is possible that the
introduction of a grievance mechanism could increase the number of suits by educating
prisoners to make formal complaints, guiding them to articulate inchoate grievances and
insist on their adjudication."43
The development
of responsive, institutional
grievance mechanisms has many
potential benefits for .low-income clients, offering at least the possibility of speedy
responses through accessible channels. A recent survey of consumers revealed a far
grea ter incidence of complaints to sel lers than to third parties and thus placed the highest
priority on the improvement of sellers' complaint procedures.44 During the past five
years, it has become clear that grievance mechanisms in correctional
institutions can
handle large numbers of intra-institutional
complaints effectively.
Where inmates and
outsiders are involved in resolving grievances, significant
policy changes have been
achieved at far less cost in time and resources than would have been required for

litigation.45
From the clients' perspective, however, there is a danger that a general requirement
of exhaustion of administrative
remedies could be instituted
as a jurisdictional
prerequisite to litigation.
Such a requirement might make the resolution of some types of
grievances even more expensive and time consuming. Where trade-offs seem necessary as
the price of more resources for either administrative
or judicial remedies, the choice may
be close. William Turner, an experienced litigator on behalf of prisoners, supports. open
access by prisoners to both administrative
grievance mechanisms and federal litigation
and opposes the imposition of a jurisdictional requirement that a prisoner plead and prove
exhaustion of administrative remedies. Yet Turner has concluded that it would be usefuJ
to permit brief, court-imposed stays to enable the processing of grievances underlying
lawsuits through administrative channels. Turner supports stays of litigation only so long
as administrative
procedures meet recognized standards and resort to them would be
likely to yield meaningful results.46
Community empowerment
Some organizers of community dispute centers have attempted to decentralize the
administration of justice and place tribunals under the control of neighborhood residents.
This objective is best exemplified by the publications of the Grassroots Citizen Dispute
Resolution Clearinghouse and the operation of the Community Boards program in San
Francisco.47

In order to be c?true neighborhood justice center, run by local residents and separate
from the official, governmentally controlled system of justice, a dispute center must be
operated strictly by local volunteers or have a source of funding that does not make the
center dependerJt on close ties to t'he offical system for referrals and enforcement.
S'.Jpporters of thrs 'type of tribuna! stress that all parties must come to them voluntari!~';
as \\'as discussed a~ove, this avoidance of express or implied coercion, at least to date,
probabl)' limits these centers to a relatively small number of cases.
Where neighborhoods have some degree of cohesiveness, and for disputes within the
power of the neighborhood itself to resolve, community dispute centers have the potential
for administering justice in a way that is responsive to local needs, thereby returning
some degree of autonomy to local communities and enriching community life.
In
communities based on ties other than those of residence, such as those comprised of
tightly knit religious or, ethnic groups, this form of justice has been traditional. and
contributes to the community's cohesion.
The only danger in adhering to this objective (other than those connected with the
demands of funding agencies) is that its fulfillment
probably is restricted at best to a
limited category of disputes among community members themselves. It is unrealistic to
presu;-ne that large institutional disputants will submit to community justice or that most
modern disputes can be dealt with in such tribunals.
Furthermore, the extent to which
s'Jfficientlg'
cohesive communities
continue to exist in this country is open to
question.4
Richard Hofrichter
has warned of the dangers of imposing a community
model where no real community exists:
The pretension of informal neighborly justice disregards the political
nature of conflict and the danger of indirect elite control. Thus, what on
the surface
appears as a movement toward a more personalized,
decentralized and community controlled justice, may actually represent a
new form of State bureaucracy, extendi~g the purview of State authority
well beyond that of conventional courts. 4~

,

.

\~lriting about the subjec"t in the mid-1960's, Jean and Edgar Cahn stated simply that
"some conflicts c.nd grievances are primarily internal and can be handled quite well as
intra-neighborhood
disputes, while other grievances are ~xternal and require that
c.onsu~ers be eq~,irged with the means necessary to battle interests and groups outside
:.ie neighborhood.

H.

Self-sufficiency

Cutting across all models of informal dispute resolution is the objective of giving
parties a greater role in resolving their own disputes; this will, in turn, enhance their
capability
to use similar mechanisms in the future and to solve their own problems
',;,."
ithout the need for intervention by outsiders, such as lawyers or police. A. tribunal in
o.;.hich the parties themselves playa central role presents the opposite picture from that
of the English court, in which the defendant stands at the back of the courtroom while his
:2.wyer argues his case; although disputants may be advised and aided by advocates, the
:::>ulkof the responsibility
for articulating
their views is their own. Thus both procedures
?;':1dsubstance ne~d to be kept simple and free from legal mystique.
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It is too early to tell whether informal procedures can remain simple and informal
over time; there is a constant danger of bureaucra tiza tion and the accretion of rules and
ceremonies.
The cost of simplicity,
on the other hand, may be non-application of
substantive l-egal reforms which were intended to reorder the relative rights of landlords
and tenants or merchants and consumers. If such laws are unknown (or considered overlv
legalistic), they cannot (OF will not) be applied. It also is unclear whether informalit}' and
participation
by disputants reduces parties' disparity in capability or sophistication or
accentuates it because of their enlarged role. In some cases, intervention by active
decisionmakers may serve to assist weaker parties and to give inarticulate participants
the confidence to tell their own stories.51
It is clear that, if access to justice is to become more than a slogan, people must be
given the resources and the confidence to pursue at least some of their rights on their
own. If the lack of capability is the most fundamental barrier to access to existing legal
mechanisms, minimization of the need for special expertise, together with the possibility
of acquiring whatever skills and self-confidence
are necessary for using the system is
crucial.
The Significance to Legal Services of Nonjudicial

Forums
,

Th~_role of legal services in alternative

forums

As has been discussed, the role of professional advocacy in nonju~cial forums is less
significant and less pre-emptive of the parties' own participation than it is in court. The
reduced importance of legal advocacy does not obviate the need for representation in all
cases, however, particularly
where there are significant disparities between parties.
Because of the reduced complexity of the proceedings, representation frequently can be
provided by paralegals. Paralegals can be recruited or trained to deal with particular
types of problems, such as intrafamily violence, or particular types of disputants, such as
people with physical or mental handicaps.

I

Most alternative tribunals permit the parties to be representated by attorneys. Some
discourage the presence of lawyers, fearing they will cause the process to become
excessively adversarial or, with considerable justification,
believing it unfair to have one
party represented while the other is not. Where attorneys "are present, they generally are
encouraged to playa less active role than is customary, providing advice but allo\ving
their clients to speak for themselves. Both organizers of nonjudicial forums, and lawyers
and paralegals, who have participated in their proceedings, report success with such a
role, at least with advocates who are able to restrain themselves.
-

-Participation
of!! ~s
in collaborative
conflict resolution also may have the
potentIal !or educatIng lawyers in the usefulness of nonadversarial methods in resolving
some types of disputes. In the area of family law, for example, some non-lawyers have
criticized the misapplication of attorneys' traditional adversarial training.
, t

I:

Most attorneys retained by a party to a divorce perceive their role
as that of an adversary, advocating the client's statutory rights. The
client is often led to concentrate
on specific legal goals and to

B.

Some of
acknowledged
processing of
informal study

the most articulate participants in the legal services movement have
and encouraged the need for directing some energies away fom the
individual cases by lawyers who represent the poor. In the course of an
of the operations of local Jegal services offices, for example, Gary BelJow

observed several troubling patterns:
the dominati
lawyers; a narrow definition
of c lents'
rievances;

pro.

.
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-lient
relationshi
s b the
and a failure
to
roup clients
WIt

There is too much--=-=-~_~~~i;_a_l.cQ~~~~~~~
with clients, too fe\v
motions and other aggressive legal actions, too much routine processing of
cases, too little enthusiasm and awareness of missed-oppof'r~i"t~mong
legal ai.d la\l/yers for anyone' concerned \vith the problem to be sanguine
any longer about the character and quality of representation and advice in
legal services work. When one learns, from the limited empirical ~'ork
available on legal aid practice, that legal services attorneys are regularly
handling caseloads of one hundred fifty to two hundred ongoing cases,
generally' seeing their clients only once in the course of an entire
representation, and spending an average of twenty minutes per interview
on the client's substantive legal problems, it seems a certainty that the
cases are being superficially and minimally handled.54
Although others have criticized Bellow for overstating the problem, it is clear that the
pressure to handle large numbers of clients does serve to limit the quality of legal
services that can be provided. Among Bellow's recommended solutions are to restrict
caseloads
andconditions.55
to adopt a "focused case strategy," geared to- affecting
institutional
practices and
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In a recent article discussing future directions for the legal services movement, Alar!
Houseman, Director of the Research Institute of the Legal Services Corporation and a
long-time legal services attorney, charted several courses through \vhich legal services
programs could become more effective in securing equal justice for the poor. All of these
courses involve a reordering of priorities away from individual case handling in order to
achieve grea ter leverage on the problems of the poor.
Houseman advocates the adoption of "broad strategies for addressing traditional
poverty problems." These would include giving a grea ter priority to implementing and
monitoring change in public institutions -a
strategy that will require continued use of
class action litigation (the need for which no institutional grievance mechanism ever can
obviate completely) and much greater attention to effective remedies. Houseman also
recommends that legal services offices work to strengthen the capacity of groups of poor
people to effect change, by educating members of the community concerning their legal
rights and the available means of enforcing those rights and by training Jay persons in
advocacy skills, negotiation and, one might add, mediation..56
-Alternative
methods of settling dis utes have the potential
for significantly
trans or mIn.
\' and
Houseman, although realIzation 0 t IS po en
rs.
Enormous unmet need for traditional legal services continues to exist. Alternative forums
d not a ear to be reducing this need; rather they appear to be attrac
t
ma never otherWIse ave reac e a awyer.
e
IS a real possibility that the
growth 0 a ternatIves WI re ease ega serVIces lawyers, and even paralegals, from their
preoccupation with ind:vidual complaints and enable them to concentrate a greater
portion of their energies and resources on solutions to systemic problems.

~

As an example, ~afamil'l
disputes have occupied the time of legal services
programs since their inception.ihe
largest category of cases handled by field programs
funded by the Legal Services Corporation continues to be ~!!r!.:}2-!!!.~.s..!i.c.:-.th~se
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cases comprise 35 percent of the national average caseload; in some programs, as much as
6'1 percent of the cases are domestic. (Admittedly,
domestic disputes probably do not
occupy as large a proportion of attorneys' time as these figures would indicate.) At the
scme time, a signi.ficant proportion of the caseJoad of virtuall)' every community dispute
center, as well as the entire caseload of a few specialized family cor.ciliation programs, is
devoted to intrafamily
disputes.
dition to
rovidin
a non-adversaria
urn
r
~~ing._j?lD-1JY
hel.~pro~ty
arranging for child
ru~tQd¥ ~nn vi~it~, me:G!ation
rograms have supplied
a new a -a-!::Ldr
.
--a probJem fOrWfiich there is a dearth of successful solutions. The growth of alternative
rorums for resolving domestic disputes,coupled with acce~to
legal advice concerning the
rights of various pa~
eoo!d-r.eJieve legal service programs of much of the burden of
active representation in contested domestic cases.
cD

c.

Participation

of legal services in developing alternative

forums

l..1any of the alternative forums discussed in this paper (neighborhood justice centers
c:'\d prison grievance procedures are obvious examples) are being used primarily by poor
people. Others, including most of the consumer complaint mechanisms, should be
reaching out to include the complaints of the poor but have not done so. Yet the only
organized source of lawyers for the poor, the legal services movement, has been
uncharacteristically
silent about the growth of nonjudicial remedies and the role of the
poor in their design and operation.
::
To date, alternative forums have been organized and operated by a variety of groups:
JocaJ bar associations, Jaw schools, private businesses and private non-profit corporations.
With few exce .J.
rams have not partici ated in or anizin such
programs or in opposIng em; by and Jarge, they have slmp
~11en1ion ~U a worfd-wl0e movement that has the potentIal toraras'ticatty expanmng and,
ran e 0

ro

ems, may

e attrI

uta

e

0

e COl

.

for
pr
re~

p~gr~ms~ t~~~!~C~~~~~bi~~__~~~--~~~ :l!~~a~~_o~01 resources.
Members of the legal services community should be taking active positions
concerning the development of alternative
methods of dispute resolutIon in their
communities.
First, both attorneys and paralegals need to War~themselv.es
about the
issues involved and to develop their own positions concerning the relative importance of
~-~arious
objectives discussed in this paper. Seco~J2Eal _of!ices should raise questions
about the range of alternatives
available for the resolution of disputes in their
communities, as well as about the performance of any experimental programs. It is
-important
that empirical data be collected that will permit evaluation of the extent to
~'hich various remedies meet their objectives.
At a minimum, legal services offices
should follow up on the clients referred by them to alternative mechanisms, in order to
determine tnelf sa-t1sfaction with the process and its results, and to make their own
2ssessment of the quality of justice being provided.

.,/

Third, the legal services movement should press for the establishment of effective
grievance mechanisms in institutions such as prisons, schools and hospitals, where none
exist or where existing mechanisms' are not responsive to clients' complaints.
Finally,
legal services -attorneys must insist on the participation
of the client community (and
themselves, where their advocacy is needed) in both the design and the operation of local
programs and on adherence to those objectives most likely to achieve justice for the poor.
It seems likely that increased federal funding soon will be available to support local
experimentation
with alternative forms of dispute resolution. It is important that legal
services playa role in developing and implementing these experiments. Specifically, legal
service attorneys, paralegals and clients should serve as members of boards of directors,
or oversight committees, as mediators and case screeners, and as evaluators -in
-other
words, in every capacity in which they can influence policy or practice.
In order to be effective, this sort of participation will require the education of clients
concerning the use of alternative
remedies and their training in specific skills of
negotiation,
advocacy and mediation.
These activities
may result in a functional
reorganization of some legal services offices.
They will take time and may require skills
as yet incompletely developed.
Yet they comprise the only way to ensure that the
proliferation of remedies is responsive to the concerns of the poor and that the growth of
al ternatives will hasten the achievement of equal justice.

~
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1. E.o., 5.423, H.2863, H.37l9 (96th Congo 1st Sess., 1979); 5.957 (95th Congo 2nd Sess.,
19i5y;=Assem. Bill. No. 2763 (introduced by Assemblyman Fazio, California Legislature,
1977-78 regular session); S.40J2 (introduced by Senator Ornstein, New York Legislature,
1979); ~
~i::pute Resolution Act, Hearings Before the House Judiciary Subcommittee on
Courts, Civil Liberties, and the Administration of Justice (95th Congo 2nd Sess., July 27,
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