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16 Mediation: From Dispute
Resolution to Social

.1
Integration
Jean-Pierre Bonafe-Schmitt:

Since the late 1970s, mediation has been developing in all fields of social
life, including the professional and familial areas and in neighbourhood
and government services (Bonafe-Schmitt, 1992). What are the reasons
for this renewal of mediation? It is true that mediation has always existed
as a way of resolving disputes. But the context has changed. Nowadays,
mediation is a response to an unprecedented crisis in the judicial system.

Mediation is often presented as an alternative to the judiciary and as an
answer to the crisis in the judicial system, of which the most visible
causes are overworked courts, long delays before cases come to court,
complexity, formalities and the high cost of procedures. But, the crisis of
the judiciary is just one facet of a generalized crisis in our system of social
regulation. We too often forget that, in the past, most disputes were
resolved within the family, neighbourhood or school. However, those
traditional places of regulation are also going through a crisis, which is
why the judiciary and, above all, the police are more and more being
called upon to resolve minor disputes.

To address the crisis in the mechanisms of social regulation, the
authorities in various countries, especially the USA, have sought to
develop alternatives to the judiciary model, such as mediation, concili-
ation and arbitration. Since forms of legal mediation like victim~offender
oy family mediation have gone through their most important development
in the past few years, I would like to devote special attention to social or
community mediation programmes, for they co- form to another logic of
mediation. These experiments reveal the emergence of a new mode of
social regulation (or model of action) that rules relations between
individuals and, more broadly, between the state and civil society.
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ﬁggngnON AND SOCIALIZATION AT THE NEIGHBOURHOOD

Over the last few years, events at Vénissieux and Vaulx-en-Velin in
Francc? and at Los Angeles in the USA have highlighted the deficiencies
of social regulations in the neighbourhoods of big cities and showed how
the slightest dispute can degenerate into a riot.

b

The Crisis i‘x the System of Social Regulation

Tt.xough we cannot claim that the nature of disputes has changed, the multi-
p!lcation of quasi riots over the past two decades reveals a ne,w form of
dispute. In our societies, conflicts linked with material reproduction, such
as labour disputes, appear to have lost their centrality. Whereas nevx: con-
flicts have appeared ‘in the fields of cultural reproduction’ (Habermas
1981: 390), social integration and socialization, they create new problems:
for .quality of life, equal rights, the individual, personal achievement and
social identity (Habermas, 1981: 432). These types of dispute suggest
some form of resistance both to attempts to colonize everyday life
(Habermas, 1981) and to the consequences of a way of life that is getting
more cohllective and more complex (in the realms of neighbourhood
famxly,. intercommunity, consumer and environmental disputes). Thei;
regulation requires new modes of conflict resolution that are more con-
sensual, .for they are based on conciliation and communication rather than
on sanction or compensation. The point is no longer to settle a problem by
procl.au:iung who xt; right and who is wrong, ‘but to resolve a problem that
1s raised among the persons who are to ivi i ide’
Vst 1o, p carry on living side by side
It is in the underprivileged suburbs of the big cities that we can best
evalu.ate the failure of the welfare state’s continuing rationalization of
conflict regulation procedures. This is done through the proliferation of
specialists like social workers, special education workers and youth
leaders in social centres, the police and the judiciary (Bonafe-Schmitt et
al., 1992: 72). Superimposing institutions that worked in the same district
for most of the time without any coordination did not prevent social
explosions. This leads us to understand that social {isorganization is not
reso’{ved efficiently by increasing the strength of social workers
magistrates and policemen. ’
To remedy this situation in France, the state, in collaboration with local
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communities, launched various urban policies (politiques de la ville)
through successive neighbourhood social development procedures
‘développement social des quartiers) and city contracts (contrats villes).
But, in practice, these procedures did not lead to any fundamental change
in t.ie action logic of the different institutions. Partnership remains mar-
ginal and is usually more idle talk than actual application. In the social
sphere, it is necessary to put an end to ‘social Tavlorism’ and to rethink
modes of social regulation in neighbourhoods. Indeed, it is important to
remember that family, church, school or neighbourhood resolved most
disputes in the past. But, the infiltration of the welfare state through all the
pores of social life has led to a questioning of these intermediary
structures between state and civil society. This explains why the police,
judiciary and social workers are now the only interlocutors in most of the
disputes that used to be resolved within the family or neighbourhood.

The Creation of Proximity Structures

Social mediation is based on the idea that the neighbourhood needs to be
recognized as a relevant place of conflict institutionalization, which
implies the creation of proximity structures. This is why special attention
has been paid to the localization of mediation places in social mediation
programmes. Mostly they take place in first-floor apartment blocks in
the heart of the neighbourhood so that they are easily noticeable and
accessible to residents.

The specificity of social mediation programmes is that they are based
on the implication that the residents are the mediators. This distinguishes
mediation from some other experiments such as the Maison de Justice
(House of Justice) in France (Cf. Dourlens and Vidal-Naquet 1993 and
Wyvekens 1995). Advocates of mediation aim not only to resolve
disputes, but also to encourage communication and create socialization
places. For this reason, special attention is paid to the choice of mediators,
who are selected to accord with the socio-demographic composition of the
neighbourhood. The reason for the great diversity of this representation is
that the mediators are considered less as the defenders of their com-
munities than as a link between them. On this issue, French social
mediation programmes differ from US community mediation pro-
grammes. They reflect the differences in integration patterns based on
the French ‘republican or universalistic’ model as against the Anglo-
Saxon ‘community or differential’ model.
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A Socialization Place

Social mediation programmes are not restricted to the mere institution-
alization of modes of dispute resolution in the neighbourhoods; their poiﬁt
is also to encourage socialization by sending for some residents to be
mediator* The point of the structure is not to do justice, but to give rise to
actions that aim to rebuild some forms of sociability from the dispute
regulationfand at reconstituting socialization places. The affirmation of
this principle implies that mediators need to be residents in the neighbour-
hood and that any potential psychological or legal qualification must not
bu a primary criterion in the selection of mediatcrs. This absence of pro-
fessional references does not mean that mediators have not been trained in
mediation, for the process of mediation cannot be improvised and requires
the attainment of some skills.

By appealing to the active participation of the disputants, persons in
charge of social mediation programmes pursue the objective of creating
a place of dispute institutionalization and regulation calling for legitimacy
that may be termed ‘social legitimacy’. This legitimacy is based on the
ability of mediation structures to be recognized by the residents of these
neighbourhoods as relevant places of dispute resolution, thus contributing
to the reconstitution of social relations in these degraded neighbourhoods.
This form of legitimacy cannot be enacted; it is rather gained through
practical experience, the passing months and the trust the disputants have
put in them when they referred directly to the neighbourhood mediation
instance before any preliminary referral to the judiciary,

THE DIFFERENT KINDS OF LOGIC OF SOCIAL MEDIATION

Social mediation is a plural phenomenon because, as a mode of social
regulation, it is underlain by different kinds of logic that have led us to
distinguish forms of mediation linked with dispute resolution from those
linked with communication.

Mediation Activities Linked with Dispute Resolution Activities
Social mediation experiments adhere to a logic that is different from the

logic of judiciary mediation. Their purpose is to create new regulation
places in the neighbourhood by sending for the residents to take part in

Mediation: From Dispute Resolution to Social Integration 221

the resolution of disputes. The aim is not the creation of a parallel
judiciary system, but rather to settle socialization places.

Paralegal Neighbourhood Mediation: A Logic of Integration

The archetype of this mediation programme was given to us by the
Valence experiment in 1985, followed by the one in Ulis in 1989. These
generated a model of neighbourhood dispute resolution in which munici-
palities and public prosecutors’ offices joined forces to combat feelings of
insecurity and to rebuild social relations in the wider neighbourhood. A
pai ‘icular feature of these experiments is that they were set up jointly by
municipalities and public prosecutors’ offices and that neighbourhood
residents were asked to perform the role of mediators.

‘"he programme in Valence was an excellent illustration of the logic of
social integration, for its aim was to re-establish ‘social peace’ in
degraded neighbourhoods by trying, through mediation, to resolve those
everyday family, neighbour or ethnic disputes that undermine social
relations.

To bring this mediation programme into operation, magistrates used
the structures of the Communal Council for the Prevention of Delin-
quency (Conseil communal de Prévention de la Délinguance or CCPD) to
mobilize all the institutions that had been selected to intervene in the
neighbourhood. Another manifestation of the logic of social integration
was in the choice of criteria for selecting the mediators, who were
recruited from among the neighbourhood’s residents. However, the
decision to use non-professionals did not mean that the mediators were
left to themselves. On the contrary, a tight link was forged between the
mediation service and the judiciary. The mediators received their cases
from public prosecutors’ offices and the resuits of their mediations were
checked, but not controlled, by magistrates.

This type of mediation has limited application, for now, more than ten
years after the Valence experiment began, it has been adopted in only a
limited number of cities. Some of the earliest programmes were carried
out in the Essonne district (département), as in Ulis and Gif sur Yvette. '

Social or Neighbourhood Mediation: A Logic of Reappropriation

As far as we know, the first neighbourhood mediation took place in the
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l:’heims/Bcéuthue de Droit’ (la'w shop) experiment in Lyons. It brought
thw;:j TS an nelghboqrhood residents together at the very first referral by
‘ e ;fputants, who lived or worked in the same neighbourhood, in this
t :.se errache/Lyon (Bonafe-Schmitt et al., 1992: 145). For man;' years
ot;}st’fr::i%reasmmehserve?\I as an example for similar mediation structures ir;
such as Nantes, Vénissi Sci i i
Viuefon';ine, eux, Décines, Saint Priest and
th;l‘l:::; szég:::grh&oc: n;ediation programmes are distinguishable from
in that they try to develop an element of ism i
the residents’ direct referral e venally on e
to these structures. It is
sidents’ ral . usually on the
Sffclz' ; u;matlve that mediation programmes centred on diregt referral
idents are set up for cases that have not ari
: ! arisen through a i
to the police, as in the Sai i mmg o
, int Priest CCPD pro
however, are tinged with b ivi D s s as ot
S oth civil and penal as igh-
' . : i pects, such as neigh-
bourl}ood disputes linked with noise.nuisance, different lifestyles . d
conflicts between youths and adults. *
theSl:;}i)gr:beg‘lla;tﬁgg dp;otgx;ﬁmmes not only establish mediation structures in
ut they recruit mediators who live i i
hood and who are trained in thi i e S
in this type of intervention. Th i
kind of mediation structu onts rostaniaing the
re depends on the residents r iZi
d n : ecognizin
legltl(rjm?cy of thelr. interventions, which in turn implies being wellgintthe(-3
ﬁ::tea mt:orth.e n?ghbourhood. Training neighbourhood mediators also
socializing function in that it encoura i
: i i ges the community to f:
thl; forr.n of dispute resolution and creates new solidarities YRR
. Fsplte the. support of the Delegation interministérielle a la Ville (urban
inistry), neighbourhood mediation programmes did not develop to the
?hrgree Zx;erfxt as <;lomnl1umty mediation programmes did in the USA
re fewer than 15 of them in France, wher -
‘ \ there are h
400 in the USA. The USA’ "o ‘odiation
. s faster pace of communi iati
development compared with F. lamed by, the
. 1t : rance can partly be explained b
different ppnmples that give rise to the mediation progr:mme in e
two countries. ® i these

Mediations Linked to Communication Activities

Icvileld?tn‘on cannot be. restricfed to dispute resolution; it also extends to so-
; :t ed ‘communication activities’. This category includes all forms of

.erve.ntxon b.y a third party that has a lot to do with mediation but are not
primarily dedicated to dispute resolution. '

Mediation: From Dispute Resolution to Social Integration 223

Public Interventions

iation techniques to improve communications
between communities and public utilities is usually at the city’s initiative.
Some municipalities engage ‘intercultural mediators’, recruited from the
foreign-origin communities, to improve modes of communication and
promote better integration. The terminological choice is not neutral, for
the designation “intercultural mediator’ actually hides the existence of real
‘community mediators’. Indeed, they are mostly recruited from their com-
munity of origin and given the role of intermediary precisely to promote
better integration in these populations.

Many of the mediators trying to improve communications between
communities and the public utilities are recruited from among so-called
personnes-relais (relay people), or more often femmes-relais (relay
women). A recent survey underlined the ambiguity of their function —
they have no clearly defined role and do not have the advantage of any
particular status, yet are given the title of mediator and allowed to follow
a proper training (Delcroix et al., 1995).

In the field of education, some people who are not on the Ministry of
Education staff intervene as mediators. Depending or: the programme,
they are called either parents-relais or intercommunity mediators. Their
functions are established by city initiatives or by organizations that are
associated with or work in the field of immigration. The mission assigned
to these mediators is to facilitate communication between schools and
families of foreign origin and to help teachers vrganize extra-curricular
activities. This strand of mediation is close to that of the school mediators
set up by the Ministry of Education on 25 April 1996 to facilitate a
dialogue between teachers and parents of children from another culture

and speaking a foreign language.

Over the past three or four years, on the initiative of either the state or
individual cities, ‘cultural’ or ‘library’ mediators have been introduced
alongside the intercultural ones. There is an instrumental logic to the
creation of these new functions, for, in the case of the Lyons municipal
library, they both help libraries handle ‘difficult publics’ and direct them
towards participating in the fight against social exclusion.

The development of med

Community Interventions

In the cultural field, some non-profit-making organizations have become
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involved in a number of initiatives to fight social exclusion. One such
example is ATD Quart Monde, which set up book mediators (mediateurs
du livres) in underprivileged neighbourhoods by using residents to fulfil
the functions of cultural activity leaders (Kupier, 1996). The logic behind
these experiments is that excluded people should reappropriate their own
cultural activities.

On the legal level, non-profit-making organizations such as law shops
(boutz‘cjtes de droif) give legal advice and serve as ‘legal mediation
places’, Unlike other professional lawyers, those in the boutiques de droit
merely Eive legal advice and leave it up to the users to decide whether or
not to proceed. They also fulfil a mediation role by giving the user’s
enquiry a legal interpretation, or by decoding complex language used by
public or private organizations to make the communication easier.

MEDIATION: A NEW PATTERN OF SOCIAL REGULATION

Mediation is not limited to mere communication or methods of dispute
resolution; it carries a new regulation pattern and a new mode of action
that promise to restore relations between the state and civil society.

Mediation: A New Pattern of Action

An analysis of the mediation phenomenon cannot be restricted to mere
methods of dispute resolution used by welfare states to spread their social
control, or to the new appearance of participants on the dispute resolution
market. Mediation is also a new social movement, a new form of common
action, implying a restoration of relations between the state and civil
society through the creation of ‘intermediary places of social regulation’
(Laville, 1994: 46). To this extent, the process of mediation carries
another conception of the actor and the action in the sense that the
mediators are ‘meaning actors’ (acteur de sens) (Laville, 1994: 47),
willing to participate in the reconstitution of new ‘intermediary structures’
between the state and citizens. The point is to create new socialization and
regulation places, new ‘existential communities’ (communautées existen-
tielles) (White, 1994: 46) that would be founded on forms of solidarity
that would appeal to a communicational rather than an instrumental

rationality. . .
We are prudent in our use of the notion of community, especially
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nowadays that traditional communities have been ‘dismantled, disrupted
and disorganized by the consequences of the modern rationality’, and
when others are rising from ‘religious fundamentalism, ethnic chauvin-
ism, cults or other non rational phenomenon’ (White, 1994: 47).
However, we hypothesize that the mediation process is likely to produce a
new form of common action (Giraud, 1993) that would allow the
constitution of new forms of solidarity, a new common identity through
the existence of these existential communities.

Even if social mediation programmes rest on new forms of actions and
activities that are not directed by interests or power relations, this has not
stopped the authorities considering these new functions as opportunities to
create new jobs. Thus, mediation creates proximity jobs, sometimes called
petits boulots (low-income jobs), which should be useful in the fight
against the rise in unemployement.

Mediation: A New Pattern of Social Regulation

Social mediation programmes rest on the idea that an approach in term
of conflict is ill adapted to the resolution of certain types of conflicts, such
as neighbourhood disputes. For this type of case, it is advisable to
privilege a mode of dispute resolution that uses a ‘negociatory’ or
‘therapeutic’ approach (Silbey and Sarat, 1989: 479). Mediation is the
only type of intervention that is able to rebuilt future relations between the
parties by considering their problems as primary rather than abstract
notions.

But, the development of mediation comes up against a tendency
towards the judicialization of social relations or ‘colonization of everyday
life’, to quote Habermas. According to him, for some disputes it would be
proper to adopt procedures that aim to achieve a consensus, namely pro-
cedures that consider the parties as major participants able to represent
their own interests and manage their affairs by themselves. The elabor-
ation of a rationale built on consensus should not be confused with the
search for a ‘lax consensus’, but rather for a ‘dissensus’ in order to reach
an agreement (Debarbieux, 1995: 142). In constructing this agreement, it
is necessary to look for points of disagrecment as well as of agreement,
for the problem is not to reduce disagreements but to be able to live with
them, to find a modus vivendi. By implicating the parties more in the
dispute resolution, mediation allows them not only to overcome their dis-
agreements, but also to build new relations, thus further reinforcing the
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normative character of the decisions made. This quest for a new consen-
sus built on negotiated rules often, especially in big cities, makes the
reconstruction of torn social relations possible. In large cities, where
former community pressures no longer function, the negotiations or medi-
ation favour the reconstitution of new socialization and regulation places.

SOCIAL I\*EDIATION: A COUNTERCULTURE

Nowadays, the changes should not be overestimated, for the emergence of
this alternative pattern of dispute regulation has its own difficulties. This
should lead us to interpret the changes, not in terms of rupture, but in
terms of transformation and adaptation to the present system.

The Culture of ‘Resorting to Force’ Relations

If it is impossible to negate the importance of force, violence and power
in social relations, it is, however, fitting to question the theories that ‘end
up analysing all social relations as resorting to force relations’ (Boltanski,
1990). In the light of these ideas, it is fitting to re-examine the notions of
compromise and agreement, which result not from a conflict logic but
from a logic of cooperation, in which the mutual interests of the parties
invulved in the negotiation process are respected.

The culture of ‘resorting to force’ relations is one reason why only 50 to

70 per cent of disputants, depending on the mediation office, agree to
engage in mediation at zll (Bonafe-Schmitt et al., 1992: 145). Of these
parties, despite the mediators’ efforts, only between 70 and 90 per cent
reach agreement. All this tends to show the strength of resistance to the
development of a consensual mode of dispute resolution.

The analysis in terms of an evolution from a model of dispute to a more
consensual one has been sharply criticized by numerous US authors. They
denounce the ‘ideology of harmony’ on the grounds that it does not
consider the inequality of power in US society. According to them, the
ideology of harmony rests on dispute denial, for its subject is not to
prevent the causes of the disputes but to prevent their expression (Abel,
1981; Nader, n.d.). They emphasize that the followers of this ideology
encourage the parties to see only alienation, hostility and excessive cost in
judicial proceedings, and a process that encourages civic and community
responsibility in mediation. They reject the view that mediation trans-

Mediation: From Dispute Resolution to Social Integration 227

forms conflicts into communication problems and disputes about rights
into relational or affective differences. Speaking more broadly, the ideol-
ogy of harmony seems to carry a particular model of society that is based
on the belief that everyone shares the same goals and values, which as a
consequence would favour better pacification of populations through the
extension of social control. .

The Lack of Cases

All things considered, quantitatively speaking social mediation is a mar-
ginal phenomenon given that the number of recorded cases dealt with by
the different mediation offices varies between 30 and 100 a year. This
number is very low compared with the number of cases registered for the
different jurisdictions’ proceedings.

Qualitatively speaking, disputes dealt with by social mediators usually
have something to do with neighbourhood troubles. The great majority of
these troubles are over noise nuisance, relationship problems and conflicts
related to ownership. Without drawing up a dispute typology, under noise
nuisances are household appliances such as washing machines, drills,
stereos and lawn mowers; under relationship problems are conjugal
quarrels, repeated parties, discussions late at night and disturbances by
animals (dogs barking or roosters crowing). Relationship troubles can
sometimes degenerate into insults between neighbours, menaces and
racist remarks or ‘rumours’. Under conflicts related to ownership are
boundary disputes (overhanging tree branches, objections about property
limits), as well as questions of rights, such as car parking rights.

The disputes are often of an everyday kind and do not usually warrant
police intervention, still less judicial proceedings. Yet, these are precisely
the types of issues which, because they are subject to repetition —
neighbourhood disputes; minor damage to goods, altercations with gangs
of youths — create a feeling of insecurity.

CONCLUSION

Mediation is a complex and highly diverse phenomenon. Mediation pro-
grammes are not intended to solve judiciary dysfunction but to propose
another model of dispute resolution based on decentralization, deprofes-
sionalization and delegalization. For the next few years we cannot expect
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a fast development of soci iati
al mediation, for, with th i
2 st & t o , for, with the predominance of
moge " :;f}xl conﬂlctwe' mode and the tendency to judicialize conflict tgl'e
ode o ispute resolution belongs to a ‘count¢ culture’ e
es . . ;
evo!m;;;tne Fhese dxfﬁgulfles, the development of mediation still reveals a
e aton mTzl.Jr §ocnetxes towards more pluralism in systems of soé'I;
o .ab is is espﬁecxally true of social mediation, which raisl:;1
doester 1",0ut everythlflg. automatically being done through the stats
o ;i (g‘set l(11t). Indee.d, it is designed less to introduce new profcssiona?
regu be, an to build new mediation places, new intermédiary struc
o E{e:: ctlhet .statehand citizens. From a wider point of view thi;
ediation should allow the ituti ,
atem of reconstitution of sogcializati
gnly Ch:‘:; swic:lultc;llefo(irfzsth%dow new modes of regulation that reveazlu:l%r:
istribution and organization
o 1a ; of power, b
definition of relations between so-called civil societypand the ;;tzls:ng

more particularly, a redefiniti iti
resolution. ion of the legitimacy of the power of dispute

Notes

This chapter is extracted from i

several pieces of research e i
past few years, namely Bonafe-Schmitt, 1992; Bonafe-Sc;ga'tged Y o0,
and Bonafe-Schmitt, et al., 1995. it et al. 199
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